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A CIVIL OFFICER OF MARYLAND.—CoxcLudep.
HIS cahdi2 writer * belleves, that the Civil QRficer
can thew no public a&t prior fo the con:litugi_cx_n,'whlch
politively diredts the governor to prefide in cowmcil” To
bave rendered his negative creed mtre complete, he m_'glu
have added, that no public 2t could be produced authoriling
{ the allembly to paft laws, or enadting the common lawr—
the indefeafible birth-right of every Britith freeman that
emicrated to Maryland, ~ Butidn all thefe feparate arficles
1 of belict he awould “be equally ‘miftaken : the moft ample
and fatisfadtory public adls 1till remain on “record, enacting
2cd declaring 2l and each of thefe o_rganic l’O\fl‘!OnS{ an_d
43 he appears fo unfortbnately defe@tive in legal intermati-
cn, we {hall endeavcur to fuggeit to him thofe fources,
1 whence he may derive fome knowlidge of the conflitution
f and la'ys of Maryland prior to the revolution, forming, as
they, {tul do, the bafis of thole weder which we now live.
W hether the feadal (yllem was introduced into England
by the Norman conqueror, or was ouly extended, over allo.
dial property, the uuextinguifhed remains of Britifh or Ro-
sman titles, as feems to be the more corredt opinion, (for
1 tLereis no folid greund to belicve that the Saxcns differed
m their fundamental i:ftitutiens from thetr Ger[nun bre-,
Y ciren, or ‘thofe other herdes of northern barbarians that
fubjugaxe@ civilized Europe on the decl.mc. of: th'e Roman
’cmpim,) it is at leaft certain ‘that thgle mQ.mmons were
conupletely eltablifhed long beture the expiration of t.hac
pericd, which legal hiftory excluﬁ\'gly afigns, to the reign
§ <f what we now term thie common iaw. s : e
1 be balis of this cenftitution in England, and in every
£oil and climate where the feudal tree has pufhed its rocts
or fpread its branches, was the powcr of the fovéreign, er
fengal chief, to grant lands to vaffals, annexing to the
grant at his difcretion, any portion’of the jura regaliu or
hesitable rights of feudal fuversignty; the pclitical rights
of all other tenants of thofe lands remaining the fame, for
tbe ights of the grantor and grzatee could not be increaled
to the prejudice of others by this divilicn ; together they
could caly be equal to what the grantor crigivaily held.
Thefe grants indifcriminately made of Britifh or foreign
Tands through every period 'of Englifh hiftory, were termed
County Palatines, when ere@ed within the limits o.f Lng:
fard, but were conferred under the various deferiptions of
A Xingioms, dominions, lordfhips, feignories and proprieicr-
Qg thips, when of fareign lands. Of thete Chefter and Dur.
b 112 werd ceunties palatine in the time of the conqueror;
<Y lienry 2d granted Irddand, with complete jura regalia to
[ $his fon John; Edward 5d erefied. Lancatter in kEngiand
into a ccunty palatine in fayour of his kin{man Henry
{ 1lanzagenet, and granted Guicnne and Poitou in France to
%is {cn the Dlack Prince, with fimilar {overcign .autherity;
4 Herry 4th granted Man as’ a Kingdom to the earls of
1 Norbumbérland; and {ublequent to their attainder, Henry
sth grauzed it'to the Stanleys, afterwards earls of Derby;
theg:rrf?:overy and - fettlement of America which followed,
epened a wide tuld for the prodigal favelrs of the houle of

nated a {peaker, who was to be appraved by - the governor,
“Yrhofe reprefentative he was in that houfe : This confiiruti.
al law placed the government precifely on the bafia of the
¢dmmon law of England. L o
The council or upper houfe derived their authority folely
from the apipointment of the proprictor a8 feudal feignior
or lord, ‘as the peers of England, the upper hqgfe of Barlia.
nient, do from the creation of the king; but their authority
was never rendered hereditary, they, weze removable at plea-
fure, and records of fuch removals are fill exilting : When

. appointed, and whillt their commiflions Yemained in force,
their conftitutional form and relation to the'governor, ‘whén
adting together, were eftablifhed by.ads. of affembly from
165¢, as renewed, continued or altered, and: by the com.
miffions to the then governor and council from the proprietor,
conformably to the charter and common law, which were
Tenewed and centinved by general reference, and {pecial al-
rerations, ne! materially affecting their conftitutional form,
By all thele, as fo occalionally renewed, tontinuzd or aiter-
ed, it wil appear that the governcr might call, or prorogue
or diflolve on affembly ac his pleafure, confifting of his
council and the hioule of burgeffes or delegates ot the free-
men ; that the governor prefided in the aflembly, fitting as
prefident in the upper houfe or council, and by reprefentati-
on in the lower houfe ; that he gave a cafting vote as prefi.
dent of the council, and although in this fpecial cafe he
aded juintly, and might by that vote determine the aft of
the council, yet by the a& of affembly exprelsly; by the
- terms of his commiffion; by the common law znd uniferm
pradtice and ufage, it was no law until it received his fole
and feparate aff=nt as governor. “This form and relation of
the council to the governor, which had thus exifted from
the year 1650 to the 1ft June, 1774, is precifely that which
was rendered part of the conftitution by fe&. 34, although
they are now confined to execute bufirefs. In legiila-
tive bufinefs jt is the Englih common law, that the
king may, and always mufl fit as prefident of the up-
per houfe of parliament, either perfonally or ¥y his re-
prefemative or proxy; and that he may give a cafting
vote and decide an aét of the upper houfe; but se fill re-
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It will be found by examining our records, that the pro-
‘prietor himf{elf, when in the province, or the governor, or
his deputy, did prefide perfonally in the council whillt aft-"
ing as an upper houfe, until the revclution ; .when the juwra

" regalia of .the province were {eized by the crown; frem
that time the governors, as reprelentatives of the king, and
-of the proprietor after the reftoration of the Calvert family in
31715, feldom fat perfonally in the upper houfe, except at
the opening of the fetion : They continued the cuftem and
ufage adopted whilf royal governors, {(and lauterly they
were commifiorted < ag fut;h.) founded on the pradice in
England, of a&ting in the upper houfe generally by deputy,
who was ftyled Frefident of~the Council, and confined their
perfonal interference in pafiing laws, to the exercife of their
1 Stein, and among their grants of this.nature was that of !ep:‘xmtel:xuthélnt);, 252 ‘}l‘“'d branch, by affenting to or re-
the pn'xpriewrﬂ\ip‘uf Baryland by Chanes 1ft to the family Jecling the alts of the other two, RYPRIo o
{ cf Ccdyert, barons of Baltimore, By charter, bearing date In this conﬁltutr_onakfon?-x and Iclanqn u_bﬁ lting bctw;:n
in 1633. By the feventh aiticle of this inftrument, the the governor and his ccuncil, we find the principle eftablifh-
ords Baltimore, %c. are autherifed to enact faws with the ed from the earliel fettlement of Maryland, that the gover-
advice, aflent and apprebation of the freemen, or their de. :::’l- ;‘:;:g gf::?h:;u\}\‘*e:wdi:?;;:le' ;rlxﬁl rngi?ut‘dot;\ic:u{‘:c;l'
ity anth i cuanie dle i Wl IKFLEIRV, Nssacowmiit rate and i%zcgr:xl right.of concurring as governur before Yhe

\ rding to the laws and cul- 3
] :F;:‘:f ;\;“‘::das may be according to Sl a was valid. The convention, therelore, ufing the Tame

Twao lores Baltimaie of the name of Charles, ex;m\\furmuluy, and eftablithing the fame form and relation,

> e ol . fean 1606 geuld not poffibly have fufpefted that an interpretation could
tkefe powers perfonally within the prevince fron: 1696 o Be given o their afl contravy B e nuilorm pradiice of

4 163 in i ; hut az all'other times, wiillt Ma- A : . i .

;?&Tnﬁ::&"‘:ﬂg? ;h(:ir ominion, er was, fubject to themllielve.z and’ their forefathers—an interpretation  that
liate Jurifitia £ihe crown, they were exercifed  Weuld render their governor a mere vypher, and their con-

i Lo g sl U '3 dtitution & mafs of contradi®iens from one end to the

by reprefentaticn==by a -deputy ‘ot lieutenant, cgmmonly

&,kdgav’emor, from oar easlidit records, and by a council other. . . . S

Whointed by the proprietes or his depusy. The powers of - It may-be faid that this conflftution or relation only fub-

the propriefery, when aing in per{en,: were limitted by the fifted between the governor and. council when adting in a

charter and the comm ; of Englapd ; and -the powers legiflative capaciry, but it is certain that the convention

of his reprefentative, t a;iwemor. by thesfame; and far. baving eftablithed the. fame form of procedure, and the
. mific nd " inftr ) fame formulary precifely of power on eXZfytive bufinefs,

1 by fuch commitiion -and inftrufliovis; not incomeistent ] v e
sereaith; as-we'e given by 'the’ proprigtar or the king, the legal effet’and relation mull be the fartie]"as far as their
which were entered of re¢brd, and’ ever ‘were recognized powersextend or concur.  But if we examitte the liws and
axd ifed ‘onder as -part of the fundamental’laws of the Ppradlice prior to the conflitution as ta executive. bufinefs,
land.’ - ¥ - : - »" they will flill’'niore flrongly eftablith the conftrudien of the
Civil Officer. ) . .

By the Charter of Maryland and .the common law and
the conltitution of England, according to which it was to
be execated, the proprietor, or-the governor as his reprefens,

oF 4T O S a y
In exercifin, Eicgfﬂati\-c nower by the advice and” con.
fet'of “the freemen‘or theft deputies, '.hmi'?.ﬁﬁ?“- or_lis
reprelentative, deliliérated firfi conjointly with the aflembly,
ad then . afled folely-und feparately, péﬁhg’ ot rejéding

tgir Joint adte} which {s inie2d@ conformity Wwith ihe prin- | tatiye, ' was tha sole.executive =, In executng the laws he was
ciples of the:common lase of Englausl, wherelihe kingal-  not reqeired‘to obtain ejther -the. advice or,conlént of the
wars prelides in parliament;, gnd fits'in the houle ‘of lords,  freemen, or any othiers—*He might afk if, and if he did afk
sidte p&(Lhally o5 by Teprelen :

18 i of tation, but Rill remains and  if; the eommon lay of ‘England, and the commlffioris ‘of
Bk & brarkhi &f thelegiffatups 5. .. ._......  the proprictdrs to thefrgovernors and counfellors,: provided
“Irappeank Yy thié original recerds of-the firft affembly of and detignated-conRitmiional advifers, who wefe reiponfible
the fireménin’ 1647, ﬂlgf \tMey, ajipeated perlodally, or by  for any adyice they might give ;: but'that advice. never was
ang f!n't,dgeth_ér&iﬁl} ¢ goyeriior, ig one houle:. geceffary to the Gomplete validity: of an executive 48 it

v  the mbfy* thd ‘governct’ is:declared prefi- | chjedt and effe@ was only togreate and fix? 2. refponfibility
mg dhd exercifing his/fole aud Gitegrad power of Binally  gitlature, were: by ‘the ‘¢ominon’law, 33 well as by their
: 3 'ihk?u theJaws which: were’ all propofed  conmiffions, the advifers of 'the'executive; the upper houfe
; ( the Freemen were allowed, by ad, of afe'2 of pardiament are{ and-bavé béen time jnmimemorial, ‘the
Farhlygt o uptieat * by peprefentition” brde . eleding  advifers of the. (hpremé: executive of Englind; who may

1 boteiica forieach hundyid { Abe gaveinior beibgsMill declired a(fqmlxié them-ut any.time for that purpofe, whetliér padia-
‘ﬁ’éu"‘-‘\:..-éh.“mﬁﬁkﬂ,‘? thetiaflembly,  Voted. 'ané ‘afled 33 ment ‘are fitting_or not. " They copneil of Maryland were

co
iejefted ‘ot afleriteditol the bills- when | exprefily boupd by'their eon-'nrh%on to advile the governor,
5 Thiy pllemtly
aund ‘Eo

i

patfed sn aft depiarass when, where and upon whatever occafion -he. might aik it

 ffer . afio :
The! Fighs yaed certaip conflityq —Whn convened by hinvhe 2Qe'ay prefident _according
" dr brgani? Jiwd,  rémditing 5 dificrent ' departments 3o 1he gét of ;gremﬁg..bwﬁ doed: E::_"n;iﬁki? by thé jour-
B Eovenimentsihy slich the Fovern uncil,"and ‘thole  “nals” that he ever,votdd, Zorbeing.the:fble exeeutive; it will.
B Ezmoned, 2y, she o B the Burgefés, hyped¥ iz évery period : :

3t togethdr it " ! : ‘of l‘l.!_e..pumahbf\he,émht )
&thel fameé. paete a8’ the hof 6F 1o tke confiitutiol, that he confidered Nim(elf ay cogltitution-
b And 1) laws, pafled by themiand | Allygbripdweréd g t&.u't‘:‘igp&{&a, both belfore and..after
‘,‘blé. Btive;iwere ° sheir atlvice, 43 He chdfe'de might hot chog@!q-take-}ht Te.

ive prior’
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mains a fole brarich of the legiflature to pals or reject any =

e afemblpy and vated and adled s fuch, byt pre- on the advifers.’ The council ag the upper houfe af thele -

-eanllitutional pdincs-with the: coundil,

‘inveligation-on vitherfide 5 thit” ome precedent

to.ta ¥cs . penceing e

. fp‘hﬁkﬂlf -on‘himfelf; -and x:*lja adiid 'g;;&cr czf;b \_i]a_‘s jb;l_a  fims. %yl.d . a5 ; el
' con ed a3 cqdally valids " This wi ar by the Joute " meqt, seopld.. snclufive evidenics 6f ‘thelr adyice .
‘ud'yf,ihi,‘i %-!g}‘l;i““l ¥ “&?1;?' l' n;?{’zu‘r“ Sber,. s > gonclufi derice of thelr adyice

r.
ftill a8ed contraty to the-opinion of the majority as will ap-
pear by thé law itfelf, as he pafled it, :

But the convention having eftabhiihed the conflitutional
form and formulary, (on certain fpecified executive bufi-- -
nefs,) which fubfilted between the goverugr and council,
when adling in their legifiative ‘capacity, and having re-
quired that tbe governor -Thall not only 4fk the advice of
council, but cbtain their confent, befcre he dees certain a8s,
which adls -are declared to be.concurrent aéts of governor
and council, their confent is undcubtedly neceflary to-the
validity of an executive 24& in thole cafes—but. in thole
cafés only’; and it is doubtful if he fheuld require advice'in

any other cales, whether they are bound to give it, or are

any wife refponfitle for it: conseut they certainly cannot
give, the governor being the file executive in all thofe other
cafes, as well as the fole minilterial agent contemplated by
the conftitution iv every cale. =~ o )
That this was the interpretation given to the conftitutipn
immedsately after its formation, and for (everal fucceeding
years, can be yet eftablithed by the tecords, and by the con-
temmporary tellimony of the moit eminent fathers of the re-
voiution now livingz. . At the head of thefe filll remains °
Mr. Thomas Johnfon, the firft governor after its adoption :
on meationing his name, an exprefion of indignaticn may
furely be indulged at the infinugtion of the Friend to Can-
dour, that ¢ as he exerciled authority vonfefledly unconftitu-
tional, his proceedifss could never be evidence of corredt
conftruéticn cn quetticnable or contrcVerted peints;” by
whom has this been confeffed ! Will he fay by the Civil
Oficer? If fo, when and where did he confels it} Is .it
pofEble that this predudticn of Candour is* only the mifbe- |
gotten cffspring of a defedive intellet Or is- it intended
thus to contound the Civil Officer with thole Curs who
bark at the seTTING sux? He has faid, that it appeared
rom rcécord that great part cf the executrie business was
transacted by bim, (gucernor Fobuscn, ) wlen rot a single
coungelim was present. Dees not the cpnBitutian render the -
governor the fale executive, except where the concurrence
of council is required by law? To fhew then that Mr.
Johnfon afted unconttitutionally, it-muit firft be proved that
he aded without the advice "and confent of council, when
required by law. Has any fuch inflance been adduced !
Arnd if fuch-had been fo entered, fiifl the council might
have confirmed the 23 of the governor at a fubf: quent {efien
on. This is not without precedent here'; and in a neigh-
bouring fate the council a&ting under 2 fimiler formulary,
have fometimes advifed and confented that the guverncr
might at as be fheuld find it neteffary, on a paricular
emergency; and the conilitutionality of that advice was
never queltioned.  However,“there is no fuch. pretence thas
tius venerable patripot ever alled unconftitutisnally. The
journals of his proceedings as fole executive, will be found
ftridly conformable to the conflitution, and precifely cor-
refponding with the only precedents then exifling of ¢fficial
condu&t under imilar powers, although he had no accefs to

-theta.as has been obferved. During the prefent controver~
Ay, the Civil Officer has been indire&ly informed, that this

aged {tatesman has declared, that during the whéle term of
his fervice as governor, he recollets uo attempt b); ah'y
membér of the council to propofe or to nominate, but in one
inftance by a fingle member; that he repelled it with a be-
coming indignation, and that fome warmth enfied; but
that the next day the member made his apology, and ac-
knowledged his errror. This account perfelly coincides
with that which the Civil Officer received perfonally from
the firft clerk of the governor and ceuncil after the adoption
of the conftizution. ' ; T
It feems to be admitted that fio pofitive adverfe precedent:
can be adduced from the records of the firft adminiftration
of Mr. Lee; and although the Friend to' Candour has -
uoted with a lencvolent wrony the exprefion of a strickin.
vestigation by the Civil Ofcer, candidly fupprefing the limi-

‘tation he had annexed by the preceding words * for sccveral

Jyears,” yet his own indefatigable induftry has difcovercd no
precedent that he fuppofes will warrant his confliudiion,
for near feven years atter the adoption of the conftitution 3
and it happens .unfortunately that not one of.the fix- in-
ftances he hay adduced during the gdminifieation of Mr, -
Pacd, can poffibly. juRify his concluficn; four [of them are
entries of the iffuing commiffons ; and it will mot ‘be feri-

.ouily contended, thar they furnith evidence ‘of corredl cone

firu&tion of the-ednflitution, as the ceuncil certalnly cannce
commiffion : one civil officer.was appolntedy but it ;

fie
~.——— —ecleasly that the governor never commiffioned hjm ; aan,an

2 commiffoner for the fale gf confifcated property, *but he
was no civil officer, nor does theé authority appear undex
which hew‘;sl inted. ton B Ya g @ ‘3-
With thefe inflances he has clofed his remarks on the 3
miniltration of Mr. Paca, and he appears to fump, ill?:'fq..—
lowing. governors under. the article of pLANK coMMissie
oxs.. And fo iy feems the Friénd to'Candour has been rum-
maging the old unk;, inflead of the records in the counéfl
room. - Cerlainly his remarks: on' thefe blank, corgmifions
aré defignedly ludicrous;-for in-the light. he confiders them,
he never tould offer them as evidenice of corred conltrudtion
of the conlitution. - The: governors who ' fudceeded: "M,
Pjca were géntlemen of great merit and svorth, and of in-
dependent tortunea’; but as.none of them, it‘i’s"‘bdié've&!b
were . bred te bufinefs, bot ‘one, they w prebably have
foynd jt.cafier to fign blahk commitions than to contend of
crally. ‘confiling
of ableJawyers, . bred to, and 'pra'aifcd'tic: prb%c"ﬂiéh,. th‘:‘: :
can only. be. {upported by the-: * indifcriminate defence of
right and wrong:'!*it is probable thaf capacity for_ bofinels
patirally.drcw it into then’>hands, and thav mutzal; ¢onfi. -
dence prodicéd.;a uftom and " taode of 'pmcedurP ;zih}gt S
Sox -

1
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another, and continued pregedents, we kndw, foort
"*W"V"%g‘?m-i“!‘gy ’-’éiv it 13 ‘moft; certain,:ibar . -
a commififn Ggned: by ‘tbe ‘govéruer, whentyer, otibp

whorpever- filled, 4 evidency of yis‘cpignixu;gpnfi{g-*»l .
appointmeént. ;he ‘cotld’ ot deny [{~ly
i, manmer.an ad:of thé council toneuring foatapp

fenly in whatever fnximer piveh ;- edey ciuld g RO
ngy!d Jutti Sheatiof khe. gov'erfdr’rbgg ginl;'.’”.f;’:éf

L8 § #nd,umiform preceding entties up 48~ dr . !
, g&aﬁlffe&ﬁhﬁﬂ’f&'ll-hﬁoqmﬁ}} LAY~ limyed byithe: iviroﬂiurth-'t.zhejﬁ,!??‘akiﬁgp Yipua bavy' - -
' SMaipeicaBiée bequinngthé alivies of dach meriber. of the., ¥l rathér Srom & Sonfidencs (Tibe, clerk "t in'-
of rejeding  councily, snd having it entered ev the jouma! May 3, %758, 1tha’cuuncil, 22 he knows thit the préfent govemor has fiee:
¢ houls noi- /16 the taannes dbw ‘made pust of the conflitution by &&,;ﬁ»',.qmd\y.ﬁgpdt\heh\‘in the foﬂowh‘;ﬁw:/ﬁ'qwc‘f
oA - v e S = 3 > Fant i




